New Thinking of Macau Pre-Trial System in
Criminal Proceedings

Abstract

Recent comments from various scholars about the excess of power of
Macau pre-trial magistrate in criminal division suggest that often times the
magistrate has crossed the role of the prosecutor, thus undermining the power
of the prosecutor and violating court independence and division of power
under the Basic Law of Macau. These power includes the power to investigate
in criminal investigation, the power to give order and make grant, the power to
take lead of the investigation, as well as the power to implement preventive
measures. These scholars further propose to abolish some of the magistrate’s
power in criminal.investigation and evidence collection and to confer only the
power to supervise, while the extreme of them suggests the entire system shall
be abolished.

In response to the above, this paper takes into account the development
and evolution of pre-trial systems in other part of the World and gives an
in-depth study of whether we should reform-the system or keep the system at
all based on the situation and needs of Macau, For this reason, this paper
analyzes various scholars’ reports, and provides an objective opinion of the
above based on personal experiences as a pre-trial magistrate.

This paper will first give an introduction about the history of the pre-trial
system, before going into discussion about the system in Macau. We will
examine its origin, then will focus on issues such as the investigation power,
balance and distribution of powers, the necessity of pre-trial court, opinions
among scholars, current judicial practice and the value of its existence, before
closing with a conclusion about its benefit to the criminals, victims and public,

in relations to the decision of the prosecutor or the pre-trial magistrate.
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