4lx

Ve

Tuo

S-S CL B =
UNIVERSIDADE DE MACAU
UNIVERSITY OF MACAU

INTERNATIONAL LEGAL
PROTECTION AND DOMESTIC RELIEF
SYSTEM FOR VICTIMS OF
MISCARRIAGE OF JUSTICE

Master Thesis of International Law

Faculty of Law

Student Name: GUO QINGXUE
Student Number: MB 350876

Supervisor: MURUGA PERUMAL RAMASWAMY

RN PRy
WNW]VERS[DADE[EM
WNIVERRITY (O MACAL LIBR & e



TABLE OF CONTENTS

DECLARATION OF AUTHORIT Y :c.coomumemsmmansennsssseyessmsssstinstsnms tinamsssssasssssssassiinss 2
ACKNOWLEDGEMENTS ..cuumsmmssosesisssmsnnssssnssssnmsassas ssasusssesss siassess s sasnsess syvs ssss e sssssssgssssssss 3
ABSTRACT ...ttt ettt ettt e b e e bbb s e s e e s sa e bt sb e ebeebeeaeenesee e e e s 4
KEY WORDS ...ttt s 4
LIST OF ABBREVIATIONS.......ooiiiiitetnieet et 9
CHAPTER ONE: INTRODUCTION.. ... F¥. Eo. . ciccniinnninneneiesessessessessessossnens 11
1.1 Background..... o o o ..o gl cvees i Mg osconsssossssnssnssassassasssssnssesussves 11
1.2 Major ObjectiveS¥.i........... S8 s SE M ol ........... 05« B eoneenecnnenennneneneeeneineeneas 13
1.3 ReSearch QUESTIONS. .........oiiueeiieeiieiie ittt sttt e sr e saa e e reeeneeans 14
1.4 MethOdOlOZY.......oouiiiiiiiiiin sttt sttt csitiin e ettt h e st e s e et e e 15
1.5 Chapter Layout...........c. S 0 1 85T . . ............ 0 eseeseeerennseeene 15

CHAPTER TWO: OVERVIEW OF ISSUES AND CONCERNS RELATING TO

MISCARRIAGE OF JUSTICE........coo i ituiitistiniton ettt ere st ss s 17
2.1 Legal definition of miscarriage of justice and relevant concepts..............cocoevrennen. 17
2.1.1 Identifying miscarriage of JUSHICE...coceirviriitiieneesiiiiiiiiiieie e 17

2.1.2 Wrongful convictions and their interrelationship with miscarriage of justice........ 19

2.1.3 Legal and academic standard of miscarriage of justice..........ocoeveeiiieiiiiiiiiicnnnn. 19

2.2 Common victims of MiSCArriage of JUStICE......ouuuiumsmnsisssmmssssssinssmssmsmnessssennssnesorns 20
2.2.1 A criminal defendant...........ccooviiiiiiiiiiiii e 21

2.2.2 Criminal VICHIMS. c..eeeeeieiiee et er b 21

2.2.3 People or institutions relevant to the above-mentioned categories (families,

interests involved person,.economic entities, €16:). s s 22

2.3 Current legal, economic, social consequences facing victims of miscarriage of justice

— ¢lear ANd PreSent dANTETS. .vuuwrwssressssemimes omsmemmssmmie s e ssresesrsesss asassesisassses 22

2.3.1 Legal dilemma... ..o 22



2.3 2 ECONOMIC ICOSL:..couverreeseesssesssvvnsensnsnsonanasssnssnsseessnnesisss oks 5o et Ti4ss #4300 STSRATA S48 SHFFSAB TR TS 23
2.3 .3 SOCIAL PIESSUITE:casssnvssssisssssssssnsunsasivssisibesssasssesss s iasessasmssse sssssss 555500 avssbaseassesssussesind 26

CHAPTER THREE: CURRENT LEGAL PROTECTION UNDER INTERNATIONAL

OO AN ... .o RN R S YR O e o e 28
3.1 Protection against miscarriage of justice under existing international human rights
BFEALIES. .. .coccveeererounsesssasnssonsasassonmessnsssasesiansssns sdonbosossi§amis todes b aes 5SS SAFRRSH EOETISIR IR FRSSORE SATAS VRS 28
3.2 Procedural mechanisms against miscarriage of justice...........ccccoocevencininiinncnncnnne. 31

3.2.1 The Abuse of Process Doctrine to redress the potential miscarriage of justice...... 31

3.2.1.1 The implement of the Abuse of Process in the international Criminal Courts

or international TriDUNALS......coouviiii i 31

3.2.1.2 Doctrine of Abuse of Process in relate to miscarriage of justice in

international law.. # 4. R P 0 B ot Bu B B2 M it 33
3.2.2 Cross-Examination Procedural Mechanism................ieivesitoiiennininieee e 34
3.2.3 Current international law developments in redressing miscarriage of justice........ 35

CHAPTER FOUR: LEGAL PROTECTION AND PRACTICE IN NATIONAL LEVEL.... 37
4.1 Prevention and Relief of Miscarriage of justice in the U.S..............ce. 37

4.1.1 Judicial path — prevention measures of miscarriage of justice at different

proceeding stages.k..........asmeen. ... Wt mramaa . SN L St 37
4.1.1.1 Inyestigdtjon Stage. T ammmmmm ome e 37

4.1.1.2 Prosetion STage . et ..o 39
4.1.1,.37Tr18] Stage M0 ... gmass: coviossoposgssos: MR sughPes  cxisssnssssionsassisesssssssnpistosiss 40

4.1.2 Legislative path — Innocence Protection ACt.........cccouvciiiiiiiiiiiiiciicccc 42
4.1.3 Research path— diversified research committees on miscarriage of justice............ 43

4.2 Mechanism to Address Miscarriage of justice in the United Kingdom....................... 45
4.2.1 Appellate History and Current appeal provisions..........cceoveeeeieinieierenieneeeneneennn. 46
4.:2:1:1 HiStory 0f APPEAlSiscesomssromsrssnaormsyssssms mmamssesens 5wy ey v orasss 47

4.2.1.2 Current provisions 6f APPeal... s s 49

4.2.1.3 Mechanism of Appeal in the UK ... 49

A3 FINAINES. ...ttt 51



ST

CHAPTER FIVE: MISCARRIAGE OF JUSTICE IN CHINA: PREVENTIVE AND

RELIER ISSBUES......omeusvsosmnsnnssssansssn s s sasmsmesmsasmnsnssesssssecnssuonsress ssssssmss s ssssmonsssmisss 53
5.1 Basic characteristics and concerns of miscarriages of justice in China................... 53
5.1.1 Basic characteristics of miscarriages of justice cases in China..............cooovevvno... 54

5.2 Main reasons for miscarriage of justice in China................o.oovoeveveeoeeeeeereieee 57
5.2.1 Criminal procedural Problems.........oo..vucueieuieioeieieeeeeeeeeeee oo 57
5.2.2 Confessions obtained by tOrtUre.............co.evevveceeeceeeeeeee oo, 58
5.2.3 Ineffective aid of defense l|aWyer...........o.oiueieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeo 60
5.2.4 Unsound complaints relief and accountability mechanism..............o..oovevevevvovoo. 62

5.3 Relevant legal rules for safeguarding victims of miscarriage of justice........ccoc......... 64
5.3.1 Presumption 0f TNNOCENCE ... ovverrrereriaenees oot eteeeeeeeseeeeseeee oo, 64
5.3.2 Specific systems in different criminal proceeding Stages.............ocoveeeveeerevrernnnn 66

5.3 2.3-gtection staJEuEentiNEne s .. ............. ¢ s Lo, 66

5.3.2.2 Prosecution stage - Evidence DiscOVery SyStem.............cooeveevevereressresnn.. 67

5.3.2.3 Trial Stagg: D! T CONIMIN R .............0. ..o, 67

5.3.3 Right of defensetiil... N e gl ... oo e Do 68

5.4 common pathways to discover miscarriage of justice in China...............co...ocooooo.... 69
5.4.1 Supervision of social COMMUNITIES. ..........cccouivveeeeeeeeeeeeeeeee oo e, 69
5.4.2 Inner supervision and inspection of judicial departments............occoevevvevererrernnnn.. 72

CHAPTER SIX: THE VIABLE RELIEF REGIME FOR VICTIMS OF MISCARRIAGE

OF JUSTICE. ...ttt e s oo e 73
6.1 Theoretical Basis for Relief to Victims of Miscarriage of Justice.............................. 73
6.1.1 Theory of HUMan RIgNES......c.ooviviiiciee e 74

6.1.2 Restorative JUSICE TREOTY .....vuiveeeeeecceeeeeeeee e 76

0.1.3 Social Contract TREOTY.......cooiueimiiiieeieieeeeeee e 78

6.2 Practical Basis..............cccccouerrinrmnnennnntesteenc e essssissssessssessssssessssssnssssessssssassssssassssses 79
6.2.1 National Compensation for miscarriage of justice in foreign countries................ 81

6.2.2 Current national compensation situations for miscarriage of justice in China....... 82



6.3 Implementation of Social Relief ReGIMe..........ccoouimrrivuissimmmisssimmssssssssssennseeess 85

6.3.1 Social Assistance in the Social Relief REGIMEe....ovuevvrvumeviciiiiiimiiniiiiniseneniceenns 86

6.3.2 Social Insurance and Social Relief REGIME. .....ovuriirieviiiiinnininssennes 88

6.3.3 Social Welfare and Social Relief REGIMe.......coiiiriiiiiiiiiininiiiseneees 91

6.3.4 Social Relief Regime and other MeChaniSmS. ........cuuevevisiimisvssiniisisssssnceceees 94

6.4 The relationship between the National Compensation and Social Relief Regime..... 96
CHAPTER SEVEN: CONCLUSION...coooommiiiiiiiistrniissssismss s s 99

BIBLIOGRAPHY




