Determination of Place of Arbitration in Online Arbitration

DECLARATION OF AUTHORSHIP

Name of Student: Wang Jiaye

Student Number: M-B1-5012-9

Entrance Academic Year: 2011

Program Enrolled: Master of International Business Law

Title of Thesis: Determination of Place of Arbitration in Online
Arbitration

Name of the Supervisor: Mo Shijian

I, WANG JIA YE, hereby declare that, I am the author of the above thesis and it is my
original research work. This work has not been submitted anywhere else, either in
part or whole, for a degree or other academic credits. I undertake the sole

responsibility for any inaccuracy in this declaration.

Date: ZO \ b ' )\ Signature: i—% ‘\L

Place: Macau Name: Wang Jiaye

I1



Determination of Place of Arbitration in Online Arbitration

ABSTRACT

Arbitration, as an approach or a way to resolve international civil and commercial
disputes, has been widely practiced around the world. Today, the rapid development
of internet technology and international e-commerce technology brings some
brand-new forms of interaction, resulting in a great number of disputes with new
features, which often involve the parties in different regions or countries. Under such
circumstance, online arbitration emerges as the times require. With its emergence and
development, online arbitration creates a new era of arbitration, and presents a new
direction with its unique advantages for the development of traditional arbitration in

the future.

This new type of asbitration distinguishes itself from traditional arbitration mostly
because it takes high-tech communication device as its medium to connect the
arbitrators or the parties at different places. As it is still new, online arbitration is
however accompanied by lots of legal issues, such as, determination of place of
online arbitration, form of agreement for online arbitration, recognition of validity of
online evidences, recognition and enforeement of arbitral awards, etc. This new way
of resolving disputes is mostly implemented on the internet, so there is almost not any
specific physical space involved. Hence, the place of arbitration is normally left blank
in online arbitration. However, the blankness does not imply the insignificance of
determining the place of arbitration. The place of arbitration plays a role in online

arbitration as important as in traditional international commercial arbitration.

For instance, the place of arbitration decides the law applicable to the whole
arbitration proceedings as well as in what way a local court imposes the judicial
supervision over the arbitration proceedings. What is more important, the place of
arbitration can also decide the nationality of arbitral awards, which may, to some
extent, affect whether the final arbitral award can be recognized and enforced by the

countries involved.
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Obviously, it is therefore inevitable to determine the place of arbitration in either
traditional international commercial arbitration or online arbitration. This thesis
focuses on the critical analysis of some viewpoints that were raised early in the
academic circle, such as, location of arbitrator, location of online arbitration
institution, location of computer server, location of website owner or controller,
location where arbitrator sends or receives emails, and newly developed theory of
delocalized arbitration, and argues that these viewpoints cannot effectively applied in
the determination of the place in online arbitration due to their insurmountable

inherent obstacles and deficiencies.

For this reason, this thesis analyzes the causes for the blank place of arbitration in
online arbitration and puts forward a theory to properly solve this problem for online
arbitration, i.e. seat of arbitration theory. Additionally, the determination of place of
arbitration in online arbitration is further explored under the guidance of the seat of
arbitration theory. This attempt leads to the suggested solution for the blank place of
arbitration in online arbitration “within the framework of domestic law and
international law. In China, online arbitration is still young, so there are not any
systematic rules available for compliance with, except some provisions in the
arbitration rules released by a few arbitration agencies. Meanwhile, the determination
of place of arbitration in online arbitration in China is even contradictory to the
common practice around the world, which places quite a large barrier on the
development path of online arbitration in China to some extent. Therefore, the

arbitration law of China should be modified and improved correspondingly.

This thesis analyzes the basic theories of online arbitration and discusses about how
to determine the place of arbitration in online arbitration. The analysis is presented in

five chapters and a conclusion.
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The first chapter elaborates on the basic issues. It covers the definition and features of
online arbitration, and the definition, role and development trend of place of
arbitration. Then, this chapter brings forward the problem to be demonstrated in this

thesis, analyzes the causes for this problem and explores how to solve this problem.

The second chapter analyzes the limitations of the relevant viewpoints on how to
determine the place of arbitration in online arbitration, and demonstrates the

infeasibility of delocalized arbitration.

The third chapter studies the feasibility to apply the seat of arbitration theory on the
determination of place in online arbitration by analyzing the basic issues about the

seat of arbitration theory:

Based on the study in the previous two chapters, the fourth chapter puts forward the
basic way to determine the place of arbitration in online arbitration and the related
factors to be considered in the process, and mainly introduces the principles of party
autonomy and most significant relationship to the determination of the place of
arbitration. Then, the determination of the place of arbitration in online arbitration is
explored in the framework of domestic law and the framework of international law,
and some recommendations are given to help determine the place of arbitration in

online arbitration.

The fifth chapter delves into and reviews the stipulations for place of arbitration in
the legislation of China, evaluates and analyzes these stipulations based on the
domestic legislation for arbitration and the arbitration rules of arbitration institution.
Also, it advocates applying the seat of arbitration theory and modifying the arbitration
law in a timely manner, while improving the arbitration rules of arbitration agencies.

Key words: online arbitration; place of arbitration; delocalized arbitration; seat of

arbitration theory

VI



Determination of Place of Arbitration in Online Arbitration

TABLE OF CONTENTS

LIST OF ABBREVIATIONS..........coooiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee X
CHAPTER I BASIC ISSUE OF ONLINE ARBITRATION AND THE PLACE OF
e B T R TN cmessmssssmesiosn s oo s R A S AN 1
1.1 Meaning and Significance of Online Arbitration..............ocoovvveveveeeeeeeei 2
1.1.1 Basic Meaning of Online Arbitration................ocooveveeveeeemeeeeeeereeoo 2

1.1.2 Significance of Online Arbitration...............cc.oeeeeeeeeeeeeeeeee 5

1.1.3 Development of Online Arbitration ..............o.eeeeeeeeeeeeeeoeoseeoo, 9

1.2 The Concept and Relevance of the Place of Arbitration..............oovvvevevo. 12
1.2.1 Meaning of the Place of Arbitration .............c.oeeeeveverereemeoeeereeoe, 13

1.2.2 Importance of the Place of Arbitration............cocoeeeveveeemeeooeooooe, 15

1.2.3 Virtualization of the Place of Arbitration.............coeoeveveveeeveeeeeeeee, 22

1.2.4 New Challenges for the Place of Arbitration in Online Arbitration .... 24

CHAPTER II LIMITATIONS OF THE EXISTING VIEWPOINTS APPLIED IN

THE DETERMINATION OF PLACE IN ONLINE ARBITRATION .....oovomomoe, 27
2.1 Limitations of Existing Viewpoints in Determining the Place of Arbitration in
Online Arbitfation ........... Bt .o 8 e, 27

2.1.1 Lagation of ArbjEatorsesttietititests] oo o e, 27
2.1.2 Location of Online Arbitration InStitution...........oovo.ovveeevevooeee, 28
2.1.3 Location of COMPULET SETVET..........c.....ovveieeeeeeeeeeeeeeeeseseeeeseeeeen. 29
2.1.4 Location of Website Owner or Controller ...............o.oveveeooevoeoon, 30
2.1.5 Location Where Arbitrator Sends or Receives Emails .........o.oovvonon., 31
2.2 Limitations of the “Delocalized Arbitration™.............oovovoeeevooeeeoeoeoeoo 32
2.2.1 Basic Issues of the “Delocalized Arbitration” ...........ooovoeoeooooo, 33
2.2.2 The Infeasibility of Applying the “Delocalized Arbitration” in the
Determination of Place of Online Arbitration..............oevoveevevoooooooeel 40

CHAPTER III THE FEASIBILITY OF APPLYING THE SEAT OF ARBITRATION
THEORY IN THE DETERMINATION OF PLACE OF ARBITRATION IN ONLINE

ARBITRATION........ooiiiiiciniieieei ettt 45
3.1 Emergence and Development of the Seat of Arbitration Theory.................. 45
3.2 Basic Contents of the Seat of Arbitration Theory...........ococovovevvevereooeoon. 47
3.3 Distinctions between the Seat of Arbitration Theory and the Place of
Arbitration................. B S SS TSR H S s s AR TS SRS BMER A R 49
3.4 Feasibility ANALYSiS......ccooveieierereeeritieeeeeeteeeee oo 50

CHAPTER IV THE SUGGESTIONS ON THE DETERMINATION OF PLACE OF

ARBITRATION IN ONLINE ARBITRATION .......ccoomommimoooooe 54
4.1 Basic Ways and Relevant Factors in the Determination of Place of Arbitration
in ONling Arbitration ........oeueeieierereeeeeteeeeeeeeeee e 54
4 1.1 B Wals scusussssssomesmensn ctsmmss sesmssssmmsmsses s E5m tstmnse eeesessess 54
VIl



Determination of Place of Arbitration in Online Arbitration

4.1.2 The Factors to Be Considered............ccccooeviuiivieevieeieeenieeneeeiieeeenns 60
4.2 Determination of Place of Arbitration in Online Arbitration within the
Framework of DOmestic Law .........ccoviiiiiiiiiiiiicieccie et 63
4.2.1 Determination of Place of Arbitration in the Domestic Legislation .... 64
4.2.2 Determination of Place of Arbitration in Arbitration Rules................. 65
4.2.3 Suggestion on the Determination of Place of Arbitration in Online
Arbitration under the Framework of Domestic Law .........cccceeevvveeeiveecnnnn. 67
4.3 Determination of Place of Arbitration in Online Arbitration under the
Framework of International Law ............ccovvveeeiiiieieiiieciieecee e 69
4.3.1 Determination of the Place of Arbitration in the International Treaties
...................................................................................................................... 70
4.3.2 Suggestion on the Determination of Place of Arbitration in Online
Arbitration under the Framework of International Law .........ccccceeeuveeennenn. 73
4.3.3 Combination and Conflict about the Place of Arbitration in Domestic
law and International Treaty ........c o imeeeiiiineenioieeeeeeeeecee e 75

CHAPTER V DETERMINATION OF THE PLACE OF ARBITRATION IN
ONLINE ARBITRATION IN THE LEGISLATION OF CHINA AND ITS

IMPROVEMENT . L. = i............ Lo SR S S . ......... 00 B eeiecincineens 77
5.1 Current Development and Legislation Experience of Online Arbitration in
China.........J. 5 f................ [ S ............... A L nnene 77
5.2 Provisions for the Place of Arbitration in the Legal System of China........... 80

5.2.1 Determination of the Place of Arbitration in Legislation for Arbitration
...................................................................................................................... 81
5.2.2 Determination of Place of Arbitration in Arbitration Rules................. 82
5.2.3 Conflict between “Law” and “Rules” and Its Solution...........ccccue....... 83
5.3 Methods folNImproyemeRips... 28... ol - tprpn AT Je ool coeeeeadlenninnniincronnensnes 84
5.3.1 Introduction of the Seat of Arbitration Theory ........ccccceeveverveerinennen. 85
5.3.2 Amendment of Effective Arbitration Law ........cccceeveeviieeniiinienneennnen. 86
5.3.3 Improvement of-AfBitratfony Instifpation’SRuIES.......ccccooerericiireerencncn. 89

CONCLUSION....cttiteeiteteetesiee sttt ettt st ebeesbe et st sbe et e saeesseeseessaesatesseesneessesne 91

BIBLIOKGEIRAPELY ... e s vommocammsomns amossmmnssmsnmmaiysinssoionsbiinons i s sl i 5555580005 45558545 00 05 94

ALBOOKS ...ttt sttt s 94

B.ARTICLES ..ottt sttt ettt e s sbe e 97

G LEIGISTATTOMN .........c. e mmmomacmssmmmarsanssmmssmass s sismsssmssins smsinims i 50 i 55605858 95 585 100

D. WEBSITES ..ottt 101

VIII



