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Analysis on the Non-Inheritance Property
System in Mainland China—From the
Perspertive of Comparative Law

Abstract

After the death of the owner of property, some properties have legal inheritor
(s), but some do not. In some cases, the inheritor (s) may give up or lose the right
of succession. Therefore, there could be properties without inheritors as long as
there exits the succession of property. Thus, it is urgent and necessary to establish
the legislative system of the non-inheritance property in order to maintain the
social stability. In China, the earliest non-inheritance property system can be
traced back to the Tang Dynasty. By adopting the non-inheritance rules of
Germany, Japanese and Swiss, the Minguo Civil Code has also established this
system. In the period of Rome Law, if the owner of property does not have a
inheritor after his death, his inheritance belongs to the state treasury, and the state
treasury is responsible to paid off the debt for the owner of property. If the debt
can not be paid by his inheritance, the creditor is paid by disposing the borrower’s
inheritance according to related laws in order to settle the debt. With the rapid
development in the economy of China, people’s wealth and property have been
accumulated increasingly, and the family structure has been changed accordingly.
However, the Inheritance Law of China established in 1985 falls far behind the
social development. In Chinese Civil Law, there lacks of a unified definition of
non-inheritance property, the inhetitance management system, the process of
identifying, and the identifying institution as well as. A plenty of problems which
can be not explained or solved by the present Inheritance Law, such as debt
settlement and the ownership of the non-inheritance property. Therefore, taking
references and utilizing the experience of other countries and regions is of great
significance in establishing the non-inheritance property system in China. This
paper examining the methods of solving the above problems in order to clarify
and state clear some basic issues in non-inheritance property system, and proposes
some advice to the establishment of the system in China.

The present paper makes a clear definition of the non-inheritance property at
the first place; compares and contrasts the similarities and differences between it
and the other types of properties in order to provide a clear and in-depth
understanding of the identification of none-inheritance property. Then, this paper
applies the contrastive analysis method to discuss the system of no inheritance of
property of different countries and regions, including the process and constitution
of non-inheritance property, the system of the deceased property manager, debt
settlement, ownership effect, etc. This paper aims to examine the inefficiency of
Chinese legislation system, and propose a way to make the system more complete.
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