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The Research of China Commercial Subject Legal
System
— Focus on Legislative Mode

SuNing (Commercial Law and Economic Law)
Directed by Fan Jianhong

Abstract

Many problems of the trade field are based on the issues of commercial subject. For
example, many scholars are talking about the nature of commercial registration in
China. However, commercial registration is just the one which is typically based on
commercial subject. How to clarify this kind of problem? Firstly, we should solve the
foundation of it, that is, the issues of commreial subject.

Commercial subject plays an important part in both the legislative model of "united
civil and commercial" and "diviston of civil and commercial ". The discussion about
commercial subject is suitable for the countries which use the model of "united civil
and commercial” as well as those use the "division of civil and commercial” model.
On this premise, the author of this paper initiates the discussion about the legislative
model of commercial subject in our country.

The goal of this thesis is to seek a set of suitable legislative model for commercial
subject in our country. To structure the legislation of commercial subject, we should
firstly know about the innate character of the merchant. And the best way to realize it
is from the process of its development. So, the author will start with the development
of the European merchant, in order to analyze the innate character of them. Other
countries have practiced maturely on the legislation of commercial subject.
Consequently, comprehending the practice on legislation of other countries which
have more advanced commercial legislation is an important key to discuss how to
structure a suitable legislative model of commercial subject in our country. In this
paper, the author focuses on the analysis of the German, French and Japanese
legislation on commercial subject, meanwhile he also summarizes the essential factors
and the legislative skills of commercial subject of the above three countries. Next, he
analyses the problems of the present subjectivism objectivism and eclecticism theories
on commercial subject legislation and think that the distinction between these three
kinds of theories is over superficial, which doesn’t show their substantial differences.

Therefore, the author considers that the directive function of the theories in practice is



limited, as well; the legislative model of commercial subject should not depend on a
certain theory, but base on the objective reality. So, the author wants to state the
concept and the important elements of commercial subject and give a statement about
how to structure a legislative model that can distinguish the commercial personal and
the commercial organization. In establishing the mode of legislation, the author also
makes a practice analysis of the new mode. In other word, the author is aim at
explaining the feasibility of the new legislative model by analyzing how to combine it
to China's actual problems. In this part, the author analyses how to classify the present
commercial subject in the new mode and points out that there is no real commercial
personal in the present commercial subject admitted by the legislation in our country.
However, all of them should be included in the scope of commercial organization. At
the same time, the author suggests that we should not neglect the function of
commercial personal, though the influence of commercial organization is growing in
the modern society. Inversely, commercial personal should be admitted by the

legislation of our country as well.

Key words: merchant, commercial subject, important elements,
legislative mode
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