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A Study to the Exception System of Anti-monopoly

Law

Abstract

As a pillar of the competition law, anti-monopoly law is extremely important in
the economic law system of market economy countries. Along with the continuous
development of China's market economy, especially after the access to WTO,
competition among enterprises becomes increasingly fierce. As a basic system in the
anti-monopoly law, the exception system of anti-monopoly law has been established
in the anti-monopoly legislation of the countries. The exception of anti-monopoly law,
also known as exemption from anti-monopoly law, refer to that certain monopoly
situations and monopolistic practices existing in certain specific practices or fields are
permitted by the laws, i.e. the legal system under which certain coordinative, joint or
separate practices which are restricted competition will not be inquired into by
anti-monopoly law.

Despite of the differences in the laws of the countries, the exception system
provided in anti-monopoly law reflects the trend of internationalization and
unification. Under special circumstances and according to special demands, the
countries may grant legally applicable exemptions to some enterprises relating to the
vital national interests and social public interests, and monopolistic practices with
specific contents, to achieve overall social efficiency and maintain public interests,
which has become a reasonable exception clause of the anti-monopoly legislation.
Based on comparative analysis over the subjects of exception of anti-monopoly law of
the United States, Germany, Japan and the European Community in this paper, it
shows the backgrounds of the provisions on the subjects of exception of the countries
and the impact on the native market competition, to provide favorable experience to

the exception system of anti-monopoly law of China.



The text of this paper consists of four parts. Comparative analysis method,
empirical analysis method, and economics research method have been applied in this
paper. Firstly, in Chapter 1, starting from the theoretical framework of the exception
system, the author analyzes the advantages and disadvantages of monopoly from the
concepts of monopoly and anti-monopoly laws, leading to the definition of the
concept of the exception system of anti-monopoly law. Through the analysis over the
theoretical basis and the role of the exception system of anti-monopoly law in Chapter
1, it is learned that the exception system of anti-monopoly law is conditional and
relative, and not unconditional and complete exclusion of the illegality of
monopolistic practices, but grants exemptions to specific practices of certain
departments and industries during specific period or under special circumstances. The
exception system of anti-monopoly law also has a strong nature of policy, and is
closely bound up with a country's political and economic situations and international
relationships. The promulgation of the exception system of anti-monopoly law roots
in certain reasonableness of the monopoly, and the capability in forming economies of
scale and improving the efficiency. And excessive competition will be destructive and
result in waste of resources and increase in social costs. Monopoly is an inevitable
result of competition, but after the formation of monopoly, it will give rise of more
fierce and higher level of competition while suppressing the competition, which is the
unification of monopoly and competition.

Comparative analysis over the subjects of exception of anti-monopoly law and
the exception system of anti-monopoly law of foreign countries are made in Chapter 2
and 3. By giving examples of the exception system of anti-monopoly law of the
countries and regions like the United States, Japan, Germany, and the European
Community, etc., it is found that, despite of the differences in the laws of the countries,
the provision of the exception system in anti-monopoly law reflects the orientation of
internationalization and unification. Under special circumstances and according to
special demands, the countries may grant legally applicable exemptions to some
enterprises relating to the vital national interests and social public interests, and

monopolistic practices with specific contents, to achieve overall social efficiency and



maintain public interests. The analysis and summarization over other countries
provide a reference for the establishment of the exception system of anti-monopoly
law of China.

In the last chapter, by discussing the value of the exception system of
anti-monopoly law, the author considers the experience suitable for the situation of
China from the angles of legislation, operation and implementation. The author comes
to know that the exception system can fill up the deficiency of the anti-monopoly
legislation technique, make up the deficiency of single interest choice of the
anti-monopoly system, avoid huge waste of social resources due to excessive
competition, and prevent sacrificing the due benefits from economies of scale. When
economic benefits brought by a practice restricting the competition are greater than
the damages resulting therefore, such practice shall be valuable, and the exception
shall apply. Therefore, the economic benefits become a standard for judging whether
the monopoly or the practice restricting the competition is legal. However, as an
integral part of the anti-monopoly law system, the exception system of anti-monopoly
law is bound to reflect the objectives pursued by the anti-monopoly law as a market
management law. From the angle of legislation, the application of the mode of
administrative control judicialization to the exception system of anti-monopoly law is
more suitable for the current situation of China. And then, by analyzing the
implementation of the operation mechanism of the exception system, the restrictive
mechanism and the remedy system of other countries, the author further brings
forward the measures for perfecting the exception system of anti-monopoly law of

China.
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