MFLL
156

pu

- FACULTY OF LAW
'/ UNIVERSITY OF MACAU

Legal Recognition and Implications of Electronic Bill

of Lading in International Business:

International Legal Developments and the Legal Status

in China

STUDENT: DU YUNYAN (M-A8-6118-6)

SUPERVISOR: PROFESSOR RAMASWAMY MURUGA PERUMAL
PROGRAMME: MASTER OF INTERNATIONAL BUSINESS LAW
ACADEMIC YEARS: 2008/2011

TIME OF SUBMISSION: JUNE 24, 2011



Declaration of Authorship

Name of the Student: DU YUNYAN

Student Number: MA861186

Entrance Academic Year: 2008

Program Enrolled: Master of Law in International Business Law

Name of the Supervisor: Professor Ramaswamy Muruga Perumal

Title of the Thesis: Legal Recognition and Implications of Electronic
Bill of Lading in International Business: International Legal
Developments and the Legal Status in China

I hereby declare and confirm that this thesis is entirely the result of my
own work except where otherwise indicated. I hereby acknowledge the
supervision and guidance I have received from Professor Ramaswamy
Muruga Perumal. This work has not been submitted anywhere else, either
in part or whole, for a degree or other academic credits. I undertake the
sole responsibility for any inaccuracy in this declaration.

Yours sincerely,

Date: JUNE U |, 20(|

Signature: DA YUN YA\‘

Place: MACAU

Name: D(/( YUNYA[\I



Acknowledgment

I am thankful to all the people who help and encourage me during the process of this
research. It has been a long journey from the preparing and the research works till the
final draft of this thesis completed. These supports and guidance have great help in

my work. I would like to express my sincere thanks and gratitude to them.

First of all my greatest appreciation goes to my thesis supervisor, Professor
Ramaswamy Muruga Perumal for his kindly. guidance and inspiration thorough the
process of conducting my thesis. He is a wonderful professor who expressed his
interests towards my subject of this research in the first place and offered great
patience to adjust the structure of my thesis which led my following research
productive and efficient under the construction. He provides clear guidance about
researching methods, materials and scholar writing. I have grown so much with his
help not only the discussion about thesis but also the suggestion of my future career. I

am grateful for his generous help guiding my through this research process.

Also I would like to thank all the professors and staffs in Faculty of Law in University
of Macau, in particular Professor Rostam J. Neuwirth, Professor Jorge A. F. Godinho,
Professor Zeng Lingliang, Professor Fan Jianhong, Professor Tu Guangjian, Professor
Augusto T. Garcia and all the instructors in the class of International Business Law.
They have guided my master study in the past three years and inspire me profoundly
in my legal research. Meanwhile, my appreciation also goes to Diogo de Sousa e
Alvim for his friendly suggestions of my difficulties as well as Henry Ho and Angel
Mak who teach me about all the assistant works during my time in the Institute for
Advanced Legal Studies.

Last but not the least, no word can express my sincere thanks to all family members,
my friends, roommates and colleagues. They encouraged and inspired me in both

academic research and personal life, especially Lin Min, Xian Huibin and Venus Lei




who spire their time to help me review my works and give me valuable advices. At
last thanks to my parents and all my relatives in Macau for everything they have done

for me and endless help and supports during this meaningful years in Macau.

1]



Abstract

The bill of lading is one of the most important international trade documents.
Electronic bill of lading (EBL) is a new form of bill of lading combining with
Electronic Data Interchange (EDI) technology reflecting electronic era in modern
business. This thesis explores the characteristics, advantages and challenges of
electronic bilis of lading, along with the operation and legal mechanism in order to
develop a more mature legislation and contractual system of EBL. It can be foreseen
that bill of landing will be more widely used with the development of international

trading system.

The two major legal issues of electronic bills of lading are legal recognition of
electronic form of documentation and functional equivalency of their paper
counterpart. Electronic bills of lading are demanded to fulfill the legal requirements as
writing, signature and original in digital environment. The bill of lading performs
three functions as receipt of goods, contract of carriage and document of title. The
functional equivalence requires that these three functions could be replicated in
electronic form. To achieve these legal recognitions, several practices such as
SeaDocs, CMI Rules and Bolero program have been tried out to seek for a preferable

method, which could gain the confidence and trust of international trade parties.

Meanwhile current international and domestic legislation provide few supports
directly towards electronic bill of lading especially in the issue of negotiability. But as
the increasing recognition of electronic form of transportation documents and
perfection of the contractual practice of EBL, there is possibility and necessity for
legislation of electronic bill of lading under current legal framework while the concept
of control in electronic documentation is introduced. In particular jurisdiction, China,
including Hong Kong SAR, has joined Bolero program for further implementation of
electronic bill of lading. Despite the lack of exclusive regulations directly towards the

issue of electronic bill of lading, general legislation of electronic records including
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electronic shipping documents and electronic signature has founded in domestic law.
Moreover, China and Hong Kong China and Hong Kong endeavor to establish a
mutual legal environment for EBL implementation and the existing practice such as

electronic manifests could be a considerable reference.

From the experiences of all the current attempts of legalization and implications of
electronic bill of lading, it can be concluded that a practical mechanism for electronic
bill of lading should provide a fast, secured, reliable and relevantly easy access EDI
system with electronic records which are in conformity with legal requirement and

functional equivalency.

Key words: electronic bill of lading (EBL), Electronic Data Exchange (EDI),

electronic signature, functional equivalency
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Abbreviations

Bolero Association Limited

Bolero Bill of Lading

Bolero International Limited

Bill of lading

Bill of Lading Electronic Registry Organization

The Mainland and Hong Kong Closer Economic
Partnership Arrangement

The China International Electronic Commerce Center
Comity Maritime International Rules for Electronic Bills
of Lading

China Ocean Shipping (Group) Company

Electronic bill of lading

Electronic Data Exchange

Electronic Manifests in Electronic Transactions
Ordinance of Hong Kong SAR

the Uniform Customs and Practice for Documentary
Credits for Electronic Presentation

Hong Kong Special Administrative Region

Letter of guarantee

Letter of credit

Letter of Indemnity

The Ministry of Foreign Trade and Economic
Cooperation of China

Otto Group

Pilot applications of mutual recognition of electronic
signature certificates issued by Hong Kong and
Guangdong

People’s Republic of China

Seaborne Trade Documentation System

Society for Worldwide Interbank  Financial
Telecommunication

Trader Documentation Service

Tradelink Otto Bolero Interface

The Tradelink Electronic Commerce Ltd.

Through Transport Mutual Services Limited

Uniform Commercial Code of United States of America
the Uniform Customs and Practice for Documentary
Credits

United Nations Commission on International Trade Law
Uniform Rules of Conduct for Interchange of Trade
Data by Tele-transmission
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